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GENERAL COUNSEL JAMES E. HOLST

Re:
Impact of University of Michigan Admissions Cases on Proposition 209
The question has been raised whether the recent decision of the United States Supreme in the University of Michigan admissions cases
 might provide increased flexibility for the University of California to consider race in its own admissions programs.  As discussed below, because the University is subject to Article I, section 31 of the California Constitution (commonly known as “Proposition 209”), which prohibits any consideration of race in admissions and which was unaffected by the University of Michigan decisions, the University remains legally prohibited from considering race in admissions.

Background
Proposition 209 provides in pertinent part that “[t]he state shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting.”  “The state” is expressly defined to include “the University of California.”

In Hi-Voltage Wire Works, Inc. v. City of San Jose (2000) 24 Cal.4th 537, the California Supreme Court interpreted Proposition 209 for the first time.  The Court held that, as used in Proposition 209, “’[d]iscriminate’ means ‘to make distinctions in treatment . . . .’” and “’preferential’ means giving ‘preference,’ which is ‘a giving of priority or advantage to one person . . . over others.’”  (Id. at 559-60.)  The Court also distinguished the scope of Proposition 209 from that of the Equal Protection Clause of the United States Constitution:

“[T]he City and its amici argued that equal protection does not preclude race-conscious programs.  While true, this point has no bearing on our construction of section 31.  Equal protection allows discrimination and preferential treatment whenever a court determines they are justified by a compelling state interest and are narrowly tailored to address an identified remedial need. [Citation omitted.]  It does not, however, preclude a state from providing its citizens greater protection against both.  [Citation omitted.]  Unlike the equal protection clause, section 31 categorically prohibits discrimination and preferential treatment.  Its literal language admits no ‘compelling state interest’ exception; we find nothing to suggest the voters intended to include one sub silencio.”

(Id. at 567.)

The Michigan cases posed a challenge under the U.S. Constitution’s Equal Protection Clause to the University of Michigan’s use of race in Law School and undergraduate admissions.  In the Law School case, Grutter v. Bollinger, the Court applied the “strict scrutiny” test of compelling state interest and narrow tailoring referred to by the California Supreme Court in Hi-Voltage.  The majority adopted the view expressed by Justice Powell in Bakke v. Regents of the University of California (1978) 438 U.S. 265, that the educational value of a diverse (including racially diverse) student body constituted a “compelling state interest” that could justify race-conscious admissions.  (Grutter, slip op. at 15-21.)  The Court then concluded that the Law School’s individualized consideration of all applicants and their contributions to diversity was sufficiently “narrowly tailored” to pass strict scrutiny.  (id.  at 21-31.)  In contrast, in Gratz v. Bollinger, the undergraduate case, the Court held that the University’s formula-driven approach, in which minority applicants were virtually automatically awarded 20 additional points on a 100-point scale, did not meet the narrow tailoring test.

The question has been raised whether the decision in the Michigan cases might create opportunities for the University of California to consider race in its admissions process.  The theory on which such a conclusion might be based has not been explained, although it appears that it may be based on arguments either that (1) the Michigan cases might provide authority for the position that non-formulaic consideration of race, as was approved in Grutter, does not constitute a “preference,” or (2) the Michigan cases are more applicable to University admissions than Hi-Voltage because they deal specifically with higher education.

Analysis
Any argument that U.S. Supreme Court’s decision in the Michigan cases altered the interpretation of Proposition 209 faces several general obstacles.  First, the United States Supreme Court cannot overturn the California Supreme Court’s interpretation of California law such as Proposition 209 even if it intended to do so, since the California court is the last word on interpretation of state law.  Second, the U.S. Supreme Court did not purport to interpret Proposition 209; its decision was based entirely on analysis of the Equal Protection Clause of the U.S. Constitution.  Third, the nature of the Supreme Court’s analysis in the Michigan cases is, as the California Supreme Court held in Hi-Voltage, irrelevant to interpretation of Proposition 209.  The Michigan cases apply the “compelling state interest” and “narrow tailoring” analysis of the strict scrutiny test applicable to challenges to race-conscious government action under the Equal Protection Clause.  As the California Supreme Court held in Hi-Voltage, this analysis is inapplicable to Proposition 209, which “admits no ‘compelling interest’ exception.”  (24 Cal.4th at 567.)  Indeed, according to the California court, the whole purpose of Proposition 209 was to “set a different course” than the one followed by federal courts interpreting the Equal Protection Clause.  (Id. at 561.) 

Finally, language in the Grutter opinion undermines any claim that the decision should be read to change the law in California.  The Court commented that universities using race-conscious admissions criteria should periodically assess their continued necessity.  In this context the Court stated:

“Universities in California, Florida, and Washington State, where racial preferences are prohibited by state law, are currently engaged in experimenting with a wide variety of alternative approaches.  Universities in other States can and should draw on the most promising aspects of these race-neutral alternatives as they develop.”

(Slip Op. at 30.)  This passage suggests that the Court assumed that its decision would have no affect on the continued viability of state racial preference bans.

The specific arguments that may underlie questions about the impact of the Michigan cases on Proposition 209 do not appear sustainable.  The notion that individualized consideration of race, as used by the Michigan Law School, might not be a “preference” is, if anything, undermined by the Michigan decisions.  First, such as definition of “preference” is plainly at odds with the one adopted by the California Supreme Court in Hi-Voltage—“a giving of priority or advantage to one person . . . over another” (24 Cal.4th at 560)—which does not depend on whether the “advantage” is a fixed numerical amount or something more subjective.  Second, the Supreme Court’s decision in the Michigan cases did not turn on definitions of the term “preference.”  On the contrary, the Supreme Court quite clearly concluded that the Michigan Law School was giving a racial preference to minority students; it held however, that doing so was justifiable under the Equal Protection Clause because it was narrowly tailored to advance a compelling interest.  The majority opinion in Grutter repeatedly uses terms such as “preference” and “preferential” in reference to the Law School admissions process, contradicting any claim that non-formulaic consideration of race is not a “preference.”  (See, e.g., Slip Op. at 29, 30, 31.) 

Similarly unsupportable is any argument that the Michigan cases take precedence over Hi-Voltage because they are specific to higher education.  As noted above, the analysis employed by the Supreme Court in the Michigan cases is, according to Hi-Voltage, irrelevant to interpretation of Proposition 209.  Furthermore, Proposition 209 bars preferences “in the operation of public employment, public education, or public contracting,” making no distinctions among these three.  There is no apparent basis on which it could be asserted that the terms “preference” or “discrimination” have different, less stringent,  meanings when applied to higher education than when applied to other areas of government action.  The ballot materials for Proposition 209, which the California Supreme Court found a persuasive indicator of voter intent in Hi-Voltage, specifically discuss the impact of the initiative on higher education admissions.  (See Proposition 209 Analysis by the Legislative Analyst (reproduced at 24 Cal.4th at 600)(“The measure would affect admissions and other programs at the state’s public universities.  For example, the California State University (CSU) uses race and ethnicity as factors in some of its admissions decisions.  If this initiative is passed by the voters, it could no longer do so.”)

Christopher M. Patti
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